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In some of the States the matter has been made the subject of 
express statutory regulation. Thus in Alabama it has been 
enacted that the sureties are liable for acts done colore officii as 
well as acts done virtute officii. 

The doctrine of the principal case is not only contra to the 
great preponderance of authority, but cannot be supported by the 
soundest reasons of policy. Mechem, Sec. 284. 

The almost uniform doctrine of the Courts is that the sureties 
on the bond of a public officer are liable not only for his default 
in acts done virtute officii, but also for his acts done colore officii. 



LIABILITY OF THE INDORSER ON A NOTE WHEN THE HOLDER FAILS 
TO PRESENT THE NOTE, WHEN DUE, TO THE MAKER. PRE- 
SENTMENT AND DEMAND BY TELEPHONE. 

On the day a note matured, made payable at the maker's resid- 
ence, the cashier of the bank called the maker up at his residence 
by telephone, and stated to him that the bank held his note for 
collection. The cashier described the note which he had in his 
possession at the time, and asked the maker what he would do 
with the note. The maker replied that he would not pay it. The 
note was protested without further presentment, and notice of 
protest mailed to the defendant, now sued as indorser. The 
upper court reversing the lower court held, that the demand and 
presentment by telephone was inadequate to hold those second- 
arily liable. Gilpin v. Savage, 201 N. Y., 167. 

The plaintiff in the principal case is seeking to hold the in- 
dorser, who pleads lack of presentation and demand upon the 
maker. Sec. 133 of the Neg. Inst. Law of New York, provides 
that an instrument is presented at the proper place when pre- 
sented at the place of payment specified therein. If due present- 
ment is not made at the place specified in the note the indorser is 
discharged from all liability. The question before the court is 
whether from the facts and circumstances of the case, sufficient 
presentment and demand has been made upon the maker to sat- 
isfy the statute and render the indorser liable. 
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The relation between maker and indorser of a note, or nego- 
tiable paper, is a contractual relation. The effect of the statute 
is to make the indorsement conditional upon due presentment, 
demand, and notice. The indorser may waive this condition ; it 
would be a solecism however to permit another person to waive 
away the rights of the indorser. Therefore if one indorser 
writes a waiver over his name it does not affect another, and any 
agreement between the maker and acceptor will not bind the in- 
dorser, unless he adopts it as his act. 

When presentment of a bill or note, at maturity has been dis- 
pensed with by prior agreement between the parties entitled to 
require it, the holder is excused for failure to make it. The 
waiver may be in writing, or verbally, or inferred from the words, 
or acts, of the parties. Sometimes the waiver is embodied in the 
instrument itself, in such cases the waiver is a part of the con- 
tract of every party who signs it. 

The right to have the note presented for payment at the place 
specified therein is a personal right of the indorser and cannot 
be waived by another party. When not expressly or impliedly 
waived it is the duty of the holder to go through all the formalities 
in order to hold those secondarily liable. It has been well estab- 
lished that presentment of a bill, or note, and demand of payment 
should be made by the actual exhibition of the instrument either 
by the holder, or his authorized agent, in order to charge those 
secondarily liable. Presentment to the maker enables him to judge 
as to the genuineness of the instrument ; of the right of the holder, 
to receive payment; and enables him to reclaim possession of it 
upon payment of that amount. As a general rule, if the holder 
does not produce the note, the maker may decline to pay it until 
presented. In the case of Warning v. Belts, 90 Va. 46, the court 
said that if on demand of payment, the exhibition of the instru- 
ment is not asked for, and the party to whom demand is made 
declines on other grounds, a formal presentment by the actual 
exhibition of the paper is considered as waived. This seems to be 
the general rule in cases where the holder has the note in his pos- 
session when he makes a personal demand for payment. 

Any material alteration of the indorser's contract or non-com- 
pliance with its terms, releases him from all liability. In the case 



338 YALE LAW JOURNAL 

of Woodworth v. Bank, 19 Johns, 391, it was held that the addi- 
tion to a promissory note payable generally, of words specifying 
a particular place of payment, was a material alteration of the 
contract into which the indorser had entered which discharged 
him from all liability as indorser. In the case of Parker v. Stowd, 
98 N. Y., 379, it was held that a demand of payment at the place 
named in the note is an essential part of the contract so far as 
the indorser is concerned, no right of action accruing to the holder 
until after demand has been made in strict compliance with the 
terms of the contract, and due notice of default given. 

The decision of the principal case seems to be justified on princi- 
ple. A valid presentment consists of something more than a 
mere demand. There must be an actual exhibition of the instru- 
ment itself, or the holder of the note should have it in his pos- 
session ready to deliver it upon payment. This rule implies phy- 
sical presentment of the note to the maker before the indorser 
can be held. Were this not so, a holder in New York could de- 
mand payment of the maker in Chicago by telephone, defeating 
the right of indorser. 



DOES MARRIAGE ALONE EMANCIPATE A MALE MINOR? 

This question has been presented to the Michigan court and 
answered in the negative, in the case of Austin v. Austin, 132 N. 
W., 495. The defendant in this case was committed for contempt 
in not obeying an order of court, ordering temporary alimony to 
be paid by the defendant to his wife, who was bringing an action 
against him for absolute divorce on the ground of extreme cru- 
elty. Both parties were still minors. They had lived since their 
marriage on the farm of the defendant's father. The defense 
set up in the lower court, but not allowed by it, was that the de- 
fendant had no property and had never been emancipated, so his 
father was entitled to and did receive all the defendant's wages — 
making it impossible for him to obey the court's order. The Cir- 
cuit Court ordered him to pay, saying it was his duty to support 
his wife, and pay the expense of the litigation, notwithstanding 
his minority. From this order he appealed, and the Supreme 
Court reversed the decision, accepting the defense. The opinion 
is very brief and unsatisfactory. The judge reading the unanimous 



